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ANTI-ALIEN LAND LAW UPHELD 


A statute of the State of Washington 
prohibiting ownership of land within the 
state, or interest therein, by non-declarant 
aliens is upheld by the Supreme Court of 
the United States in the case of Terrace 
v. Thompson (44 Sup. Ct. 15). While 
owners of real estate have the right, under 
the Constitution, to use, lease, and dispose 
of it for lawful purposes, ‘and an alien has 
a right, protected by the Constitution, to 
earn a livelihood by following the ordinary 
occupations of life, a state, in the absence 
of any treaty provision to the contrary, 
may deny to aliens the right to own land 
within its border. It is also held that an 
alien inhabitant of a state may invoke the 
protection of the due process and equal pro- 


tection clauses of the Fourteenth Amend- 


ment. It is further held that the statute 
in question is not violative of the due 
process clause nor of the equal protection 
clause of the Fourteenth Amendment. 
The equal protection clause does not for- 
bid every distinction in the law of a state 
between citizens and alien — residents 
therein. The case of Porterfield v. Webb 
(44 Sup. Ct. 21), involved the validity of 
the California Alien Land Law, which for- 
bids aliens not eligible to citizenship under 
the laws of the United States to own land 
in the state or any interest thereof, or to 
lease land in the state. The decision in 
this case was similar to that in the Terrace 
case, above mentioned. 

In the Terrace case the opinion of the 
court in part was as follows: 


‘*By the statute in question all aliens 
who have not in good faith declared inten- 
tion to become citizens of the United 
States, as specified in section 1 (a), are 
ealled ‘aliens,’ and it is provided that they 
shall not ‘own’ ‘land,’ as defined in clauses 





(d) and (b) of section 1, respectively. 
The class so created includes all, but is 
not limited to, aliens not eligible to be- 
come citizens. Eligible aliens who have 
not declared their intention to become citi- 
zens’ are included, and the act provides 
that unless declarants be admitted to citi- 
zenship within seven years after the decla- 
ration is made, bad faith will be presumed. 
This leaves the class permitted so to own 
land made up of citizens and aliens who 
may, and who intend to, become citizens, 
and who in good faith have made the 
declaration required by the naturalization 
laws. The inclusion of good faith declar- 
ants in the same class with citizens does 
not unjustly discriminate against aliens 
who are ineligible or against eligible aliens 
who have failed to declare their intention. 
The classification is based on eligibility 
and purpose to naturalize. Eligible aliens 
are free white persons and persons of 
Afriean nativity or descent. Congress is 
not trammeled, and it may grant or with- 
hold the privilege of naturalization upon 
any grounds or without any reason, as it 
sees fit. But it is not to be supposed that 
its acts defining eligibility are arbitrary 
or unsupported by reasonable considera- 
tion of public policy. 

‘The state properly may assume that 
the considerations upon which Congress 
made such elassification are substantial 
and reasonable. Generally speaking, the 
natives of European countries are eligible. 
Japanese, Chinese and Malays are not. 
Appellants’ contention that the state act 
discriminates arbitrarily against Nakat- 
suka and other ineligible aliens because 
of their race and color is without founda- 
tion. All persons of whatever color or 
race who have not declared their inten- 
tion in good-faith to become citizens are 
prohibited from so owning agricultural 
lands. Two classes of aliens inevitably 
result from the naturalization laws—those 
who may and those who may not be- 
come citizens. The rule established by 
Congress on this subject, in and of itself) 
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furnishes a reasonable basis for classifica- 
tion in a state law without holding from 
aliens the privilege of land ownership as 
defined in the act.”’ 

In regard to the question of the statute 
being in conflict with the treaty between 
the United States and Japan, the court 
said : 

‘‘The state act, in our opinion, is not 
in conflict with the treaty between the 
United States and Japan. The preamble 
declares it to be ‘a treaty of commerce and 
navigation,’ and indicates that it was en- 
tered into for the purpose of establishing 
the rules to govern commercial intercourse 
between the countries. 

‘‘The only provision that relates to own- 
ing or leasing land is in the first paragraph 
of article 1, which is as follows: 

‘* ‘The citizens or subjects of each of the 
high contracting parties shall have liberty 
to enter, travel and reside in the territories 
of the other to carry on trade, wholesale 
and retail, to own or lease and occupy 
houses, manufactories, warehouses and 
shops, to employ agents of their choice, to 
lease land for residential’ and commercial 
purposes, and generally to do anything in- 
cident to or necessary for trade upon the 
same terms as native citizens or subjects, 
submitting themselves to the laws and 
regulations there established.’ 


‘*For the purpose of bringing Nakatsuka 
within the protection of the treaty, the 
amended complaint alleges, that, in addi- 
tion to being a capable farmer, he is 
erigaged in-the business of trading, whole- 
sale and retail, in farm products and ship- 
ping the same in intrastate, interstate and 
foreign commerce, and, instead of purchas- 
ing such farm products, he has produced, 
and desires to continue to produce, his 
own farm products for the purpose of sell- 
ing them in such wholesale and retail 
trade, and if he is prevented from leasing 
land for the purpose of producing farm 
products for such trade he will be pre- 
vented from engaging in trade and the 





incidents to trade, as he is authorized to 
do under the treaty. 

‘*To prevail on this point, appellants 
must show conflict between the state act 
and the treaty. Each state, in the absence 
of any treaty provision conferring the 
right may enact laws prohibiting aliens 
from owning land within its borders. Un- 
less the right to own or lease land is 
given by the treaty, no question of con- 
flict cam arise. We think that the treaty 
not only contains no provision giving 
Japanese the right to own or lease land for 
agricultural purposes, but, when viewed in 
the light of the negotiations leading up 
to its consummation, the language shows 
that the high contracting parties respec- 
tively intended to withhold a treaty grant 
of that right to the citizens or subjects 
of either in the territories of the other. 
The right to ‘earry on trade’ or ‘to own or 
lease and occupy houses, manufactories, 
warehouses and shops,’ or ‘to lease land 
for residential and commercial purposes,’ 
or ‘to do anything incident to or neces- 
sary for trade’ cannot be said to include 
the right to own or lease or to have any 
title to or interest in land for agricultural 
purposes. The enumeration of rights to 
own ‘or lease for other specified purposes 
impliedly negatives the right to own or 
lease land for these purposes. A careful 
reading of the treaty suffices in our opinion 
to negative the claim asserted by appel- 
lant that it conflicts with the state act. 

‘*But if the language left the meaning of 
its provisions doubtful or obscure, the cir- 
cumstances of the making of the treaty, as 
set forth in the opinion of the District 
Court (supra, 274 Fed. 844, 845), would 
resolve all doubts against the appellants’ 
contention. The letter of Secretary of 
State Bryan to Viscount Chinda, July 16, 
1913, shows that, in accordance with the 
desire of Japan, the right to own land was 
not conferred. And it appears that the 
right to lease land for other than residen- 
tial and commercial purposes was delib- 
erately withheld by substituting the words 
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of the treaty, ‘to lease land for residential 
and commercial purposes,’ for a more com- 
prehensive clause contained in an earlier 
draft of the instrument, namely, ‘to lease 
land for residential, commercial, indus- 
trial, manufacturing and other lawful pur- 
poses,’ ’’ 








NOTES OF IMPORTANT DECISIONS 


VALIDITY OF ORDINANCE RESTRICT- 
ING USE OF REAL PROPERTY.—tThe Su- 
preme.Coyrt of Mississippi, in Fitzhugh v. City 
of Jackson, 97 So. 190, holds that it is not 
within the police power of a municipality to 
enact an ordinance prohibiting the erection of 
a building for business purposes or the con- 
ducting of a business in a residential portion of 
the municipality. 

The following 
opinion: 

“The appellant contends that the ordinance 
deprives him of a lawful use of a property 
without just compensation, does not come 
within the police power, and is void. We are 
indebted to counsel on both sides for excellent 
briefs and a wealth of authorities. It would 
protract this opinion to undue length to dis- 
cuss all of the authorities cited. Referring to 
them generally, we might say that, while there 
are authorities from other states which would 
sustain the validity of this ordinance, we think 
the weight of authority and the better rea- 
soned cases are to the effect that such a sweep- 
ing: ordinance as the one here is not a valid 
exercise of the police power of the municipali- 
ty, and in this case, in view of the previous 
decisions of this court, we are constrained to 
hold that the ordinance does not come within 
the police power of the city of Jackson. We are 
therefore of the opinion that it is in violation 
of our state Constitution.” 


is taken from the court’s 


BOOK AS ANCIENT DOCUMENT.—The 
Supreme Court of Pennsylvania, in the case of 
Com. ex rel. v. Ball, et al., 121 Atl. 191, held 
an old book to be an ancient document within 
the rule admitting such in evidence as proof 
of their contents. _ 

In that case a minute book of a turntable 
company, 115 years old, evidencing in itself 
an appearance of great age, corresponding with 
the dates of entries of the different proceedings 
of the officers of the company, was held to 
prove itself without further identification or 
evidence that it came from proper custody. 


Assuming that the book bore, on its face, every 
indication of old age, as found as matter of fact 
by the trial court, it was an ancient document, 
entitled to admission as such, and what was 
recorded therein in and of itself constituted 
evidence of the existence or non-existence of 
the facts and circumstances therein related. 

We quote in part from the court’s opinion 
as follows: 

“The chief objection urged here on appeal 
was to the admission of an ancient book to 
establish the organization and existence of an 
abandoned turnpike. 

“The latter quéstion is based on the assump- 
tion that the minute book offered in evidence 
was not properly proven. This book was of- 
fered for the purpose of showing the accept- 
ance of the act of assembly under which the 
turnpike company was incorporated, the or- 
ganization into a company of the individuals 
there named to conduct the affairs of the high- 
way and its actual existence as recorded there- 
in. The book was a bound volume, 115 years 
old, starting in 1805. It was 10% inches wide 
by 15% inches long and 2% inches thick, com- 
prising 540 unruled pages. The first 465 pages 
consisted of writing with ink concerning mat- 
ters relating only to the turnpike. The bind- 
ing was stiff board or cardboard, with a dull 
yellow leather covering; on the back, at 
the usual place to designate the title of a 
book, is pasted a separate red leather label, 
2 inches by 2% inches, having printed thereon 
in gilt letters, about a quarter of an inch high, 
the words, ‘Minute Book Cochecton and Great 
Bend Turnpike Company.’ The leather cover- 
ing is of durable material, somewhat worn, 
breaking at the joinder of the lids with the 
book. The court below described its appear- 
ance as evidencing great age, corresponding 
with the dates of entries of the different pro- 
ceedings by the officers of the company; copies 
of all instruments recorded therein were mar- 
vels of painstaking care; the usual indications 
of old age in written documents—faded appear- 
ance of the ink, all in the same handwriting, 
absence of interlineations and erasures, of 
which there exist only about half a dozen in 
the entire book—impressively stamp the docu- 
ment as being ancient 

“The internal evidence of age and authen- 
ticity was so manifest that it might be said 
the book proved itself without further identifi- 
cation or evidence that it came from proper 
custody. It is not disputed actual use of the 
subject matter was made for the purpose men- 
tioned in the book. ‘Instruments more than 





thirty years old, unblemished by alterations 
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and coming from proper custody, are said to 
prove themselves, the subscribing witnesses 
being presumed to be dead, and this presump- 
tion, so far as the rule of evidence is concerned, 
is not affected by proof that the witnesses are 
living’ (10 R. C. L., sec. 342, p. 1135). “The 
reason why evidence is required that an an- 
cient document shall be produced from the 
proper depository is that credit may be given 
to its genuineness’ (10 R. C. L., sec. 299, p. 
1098). But this reason disappears when the 
character of the ancient document is apparent. 
A book having internal evidence of age and 
truth about it, like the one in question, speaks 
more for its genuineness than can custody.” 


INJURY BY ATTACK OF INSANE EM- 
PLOYEE AS COMPENSABLE.—The Supreme 
Court of Wisconsin, in the case of John H. 
Kaiser Lumber Co. v. Industrial Commission, 
195 N. W. 329, holds that an injury to a lum- 
ber camp employee who was attacked and in- 
jured by an employee, occupying the same bunk- 
house, who had become insane, was caused by 
an “accident” within the Compensation Act; 
having been unforeseen and unexpected by the 
injured employee. 

On this question the court said: 

“The injury was caused by accident. An 
accident is a fortuitous event, unexpected and 
unforeseen by the injured person. The Indus 
trial Commission early held that even though 
the injury might be intentionally inflicted by 
another, if the injury was unexpected and un- 
foreseen by the person injured, it was an 
accident within the Compensation Act, and the 
findings of the commission were approved on 
appeal to the Supreme Court. Village of West 
Salem v. Industrial Commission, 162 Wis. 57, 
155 N. W. 929, L. R. A. 1918C, 1077. 

“It is claimed that the injury to the employee 
was extraneous to the employment, and did 
not grow out of the employment, under the 
rule, laid down in Hoenig v. Industrial Com- 
mission, 159 Wis. 646, 150 N. W. 996, L. R. A. 
1916A, 339. That was a case where the injury 
grew out of a stroke of lightning—an act of 
God, so called. There was nothing in the em- 
ployment that made it more hazardous to the 
employee, from the dangers of lightning stroke, 
than to the public at large; in other words, 
the employment had nothing to do with the 
accident. In Carey v. Industrial Commission 
(Wis.), 194 N. W. 339, the court quoted ap- 
provingly the rule, as follows: 

“*We believe the reasonable rule to be that 
if deceased, by reason of his employment, was 





exposed to a risk of being injured by a storm 
which was greater than the risk to which the 
public in that vicinity was subject, or if his 
employment necessarily accentuated the nat- 
ural hazard from the storm, which increased 
hazard contributed to the injury, it was an 
injury arising out of the employment, although 
unexpected and unusual.’ Central Ill. Public 
Service Co. v. Industrial Commission, 291 III. 
256, 126 N. E. 144,13 A. L. R. 967. 
“Considered in the light of this ruling, there 
can be no question but what the injury to re- 
spondent Beatty arose out of the employment 
and as an incident to such employment. Some 
60 employees were required to sleep in a bunk- 
house with a single room. Manifestly, the 
danger of accident in such sleeping quarters 
was greater to the employees than to the pub- 
lic at large, whether the accident came from 
fire, or from one of its employees running 
amuck, or from any other cause. Where the 
hazards of the employment combine with any 
outside agency to produce the accident, and 
injury results, liability for compensation ex- 
ists. Schroeder & Daly Co. v. Industrial Com- 
mission, 169 Wis. 567, 173 N. W. 328.” 








LIFE INSURANCE 
By James D. Head 


THE INCONTESTABLE CLAUSE 

The construction of a clause in a policy 
of life insurance to the effect that it ‘‘shall 
be incontestable after one year if the pre- 
mivms are duly paid, except for violation 
of the provisions relating to military 
or naval service in time of war’’, is of 
special interest both to practitioners gen- 
erally and to lawyers representing insur- 
ance companies. 

This discussion is restricted to a review 
of the law in those cases only wherein 
the insured died within a year from the 
date of the policy, assuming that the policy 
took effect as of its date. 

A consideration of the history of the 
origin of this particular clause in life in- 
surance policies is very illuminating in de- 
termining the meaning thereof. In Benefit 
Life Association v. Robinson, the Supreme 
Court of Georgia, in a masterly opinion, 

@) 42 L. R. A. 269. 
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traced the origin thereof. The court said 
that the public, because of the enormous 
amount of litigation arising after the death 
of the insured, in which the companies 
sought to avoid liability by reason of 
alleged false statements contained in the 
application, looked askance upon life in- 
surance and by reason thereof people were 
refusing to take out policies for fear that 
instead of leaving to their beloved ones a 
source of undoubted revenue, in a very 
large number of cases they merely left 
legacies of litigation; that, for their own 
preservation, the companies were com- 
pelled to seek a remedy whereby life insur- 
ance might again be reinstated in the good 
graces of the people and finally adopted 
what is commonly termed as the ‘‘incon- 
testable clause’’; that this immediately met 
with favor of both the public and the 
companies and that this clause has gen- 
erally been construed most favorably 
towards the beneficiaries. 


DISCUSSION OF CLAUSE 


In the outset it will be noted that the 
clause does not provide that should the 
policy mature after one year, it shall be 


. incontestable, nor does it provide that 


if it should be in force for a period of one 
year, it should thereafter be incontestable, 
nor does it provide that if the insured 
dies within the year the policy may be 
contested. On the contrary, there is a 
sweeping provision that if the premiums 
are paid, the policy shall be incontestable 
after one year (with certain exceptions 
named). 


Insurance companies generally in seek- 
ing to avoid the force of this clause, take 
the position that the rights of the parties 
are fixed by the death of the insured: and 
that where death occurs within the year, 
the time stated in the clause ceases to run. 
It may be noted in the first instance that 
such a contention necessitates reading into 
the clause extrinsic language in violation 
of the commonly recognized canon of con- 
struction requiring that doubtful language 





must be construed most strongly against 
the company. Moreover, such a construc- 
tion overlooks the proposition that a con- 
tract of life insurance is not one between 
the insured and the company, but one be- 
tween the beneficiary and the company.” 

The two propositions involved in con- 
sideration of the question are these: (1) 
What is the meaning of the word ‘‘con- 
test’’? and (2) Does the clause continue 
to run after the death of the insured 
within the year? 

CONTEST 


Quite often, where the insured has died 
within the year, the company has, within 
such time, denied liability on the ground 
of fraud and has offered to return the 
premium, but has taken no affirmative 
action in the courts, either in defense to 
a suit brought by the beneficiary or by 
independent suit to annul the contract. It 
is evident that, if ‘‘incontestable’’ simply 
means denial of liability and an unsuc- 
cessful attempt to rescind the contract, 
then, under such construction, the company 
should prevail; but, if the word means 
more than an unsuccessful attempt by the 
company to rescind, the beneficiary should 
prevail. The turning point of the litiga- 
tion, therefore, under the circumstances 
supposed, is the meaning of the word ‘‘in- 
contestable’’. The companies generally 
eontend the word simply means a denial 
of liability within the year and an offer to 
return the premium, while the beneliciary 
contends that it means a contest in a court 
of competent jurisdiction. 

In the early New York case of Wright 
v. Mutual Benefit Life Association,® the 
court had under consideration the mean- 
ing of the clause referred to and it was 
there held: 

‘‘An action for the recovery of the sum 
insured not being maintainable until after 
the death of the insured, one effect of 
the stipulation, if valid, is to prevent the 
insurer from interposing as a defense the 


(2) 14 R. C. L., page 1438, Section 601. Lincoln 
Reserve Life Insurance Co. v. Smith, 134 Ark 246. 


(3) 43 Hun 61, 
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falsity of the representations of the in- 
sured. But its effect is not to prevent the 
insurer from annulling the contract upon 
the ground of the fraudulent representa- 
t'ons of the insured, provided an action for 
that purpose is brought in the lifetime of 
the insured, and within two years from the 
date of the policy. The practical and in- 
tended effect of the stipulation is, as held 
by the trial court, to create a short statute 
of limitations in favor of the insured 
within which limited period the insurer 
must test, if ever, the validity of the 
policy.’’ * 

In Moran v. Moran (Ia.),> the Court, 
in considering the meaning of said term, 
said: 

‘‘The definition by Webster is ‘to make 
a subject of dispute;’ ‘to call in ques- 
tion ;’ ‘to dispute’. It is frequently used 
in the sense of ‘to litigate’; ‘oppose’; ‘to 
challenge’; ‘to resist’; and, as applied to 
legal proceedings, it ordinarly implies a 
dispute between parties plaintiff and de- 
fendant before a court, which is to decide 
a question put in issue.’’ 

The meaning was considered by the 
Indiana Court in Life Insurance Company 
v. MeGinnis,® wherein it said: 

‘*An examination of the following cases 
will show that the holdings of the courts 
of this country has been almost universally 
that every defense to a policy of insur- 
ance embraced within the terms of the 


‘incontestable clause’ is completely lost . 


to the insurer, if it fails to make the de- 
fense or take affirmative action within the 
time limited by the policy.’””’ * * * 

**TIt seems to be a well-recognized prin- 
ciple of insurance law that a provision in 
a contract of insurance limiting the time 
in which the insurer may take advantage 
of certain facts that might otherwise con- 
stitute a good defense to its liability: on 
such contract is valid, and precludes every 
defense to the policy other than the de- 
fenses excepted in the provision itself. It 


(4) This case was affirmed in 23 N. E. 186. 
(5) 123 N. W. 202. 
(6) 101 N. E. 289. 





also seems to be generally held that such 
a clause precludes the defense of fraud, 
ias well as other defenses, and that it is 
not invalid on the theory that it is against 
publie policy, provided the time in which 
the defenses must be made is not unreason- 
ably short. An examination of the fol- 
lowing cases will show that the holding of 
the courts of this country has ‘been almost 
universally that every defense to a policy 
of insurance embraced within the terms 
of the ‘‘ineontestable clause’ is completely 
lost to the insurer, if it fails to make the 
defense or take affirmative action within 
the time limited by the policy.’’ 

In North Carolina the same proposition 
was under consideration in American Trust 
Company v. Life Insurance Co.,7 wherein 
the following language was used by the 
court : 

“*Tt follows, therefore, that the conduct 
of the defendant, in notifying the insured 
that it would cancel the policy and in 
tendering the first premium which had 
been paid, did not rescind or cancel the 
contract, as the plaintiff did not consent 
thereto, and amounted to no more than 
a breach, and that the remedy of the 
defendant was to institute an action for 
cancellation within the year, and as it did 
not do so, the policy was in force at the 
expiration of the year.’”’ 

This is also in accordance with the au- 
thorities holding that if the defendant 
wishes to contest and to avoid the payment 
of the policy and the force of the incon- 
testable clause, it must take affirmative 
action within the time limited by the 
policy. 

In Rhode Island, in the ease of Murray 
v. Insurance Company,$ in speaking of the 
incontestable clause it was said by the 
court : 

‘‘The practical, and evidently the in- 
tended effect of the stipulation in ques- 
tion was to create a short statute of limi- 
tations in favor of the insured, within 
which limited period the insurer must, if 


(7) 92 8S. E. 706. 
(8) 48 Atl. 800. 
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ever, test the validity of the policy’’; and 
this is copied and adopted in Clement v. 
Ins. Co.® 

The meaning of the terms ‘‘take affirma- 
tive action’’, ‘‘test the validity of the 
policy’’, if in doubt, is made clear by the 
decision in Wright v. Benefit Ass’n.,!° in 
which the court, speaking of a policy, 
which became incontestable after two 
years, says: 

‘“‘Its effect is not to prevent the in- 
surer from annulling the contract upon 
the ground of the fraudulent representa- 
tions of the insured, provided an action 
* * * is brought in the lifetime of the 
insured, and within two years from the 
date of the policy.’’ 

* * * * 

We are therefore of opinion as the plain- 
tiff had an insurable interest in the life of 
the insured when the policy was issued; 
and, as no action was brought by the de- 
fendant within one year from the date of 
the policy to have the contract of insurance 
cancelled or rescinded, that the incontest- 
able clause was in force at the death of the 
insured, and that the defendant is pre- 
eluded thereby from relying on the de- 
fenses set up. 

The Oklahoma Court in Mutual Life In- 
surance Co. v. Buford," speaking of this 
question, said: 

‘‘An examination of the following cases 
will show that the holding of the courts 
of this country has been * * * invariably 
that every defense to a policy of insur- 
ance embraced within the terms of the 
‘incontestable clause’ is completely lost to 
the insurer, if it fails to make the defense, 
or take affirmative action within the time 
limited by the policy.’’ 

Again, the Indiana Court in Ebner v. 
Ohio State Life Insurance Company,” in 
speaking of the incontestable clause, said 
that if ‘‘the insurer desires to contest the 


(9) 101 Tenn. 22, 46 S. W. 561, 42 L. R. A. 247, 
70 Am. St. Rep. 653. 

(10) 43 Hun 65, which was affirmed in 118 N. Y. 
= 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 
49. 


(11) 160 Pac, 928. 
(12) 121 N. E. 315. 





policy, appropriate steps to that end, 
either by a defense to an action brought 
on the policy in case of the death of the 
insured, or by proper affirmative action, 
must be taken within the year.’’ 

In Plotner v. Northwestern National 
Life Insurance Company,!* it was said: 

‘Tt clearly appears, and in fact it is in- 
disputable, that more than one year had, 
elapsed since the issuance of the policy be- 
fore any act ‘was done or any action taken 
by the defendant to contest it. Thus the 
defendant thereafter is, by the terms of the 
contract, precluded from voiding the pol- 
icy for any cause whatever, except failure 
to pay the premium, as provided in the 
policy.’’ 

The Tennessee Court in Clement v. New 
York Life Insurance Company,!* quoting 
with approval the ease of Wright v. Asso- 
ciation, supra, said: 

‘‘The effect of the provision is to prevent 
the insurer from interposing as a defense 
the falsity of the representations of the 
assured which is a fraud. But it does not 
prevent an abandonment, rescission and 
cancellation of the contract for such a 
fraud PROVIDED THE ACTION FOR 
THAT PURPOSE IS BROUGHT WITHIN 
A YEAR.”’ 

To the same effect see the decision of 
the Supreme Court of Illinois in Ramsay 
v. Old Colony Life Insurance Company,!® 
and Monohan v. Metropolitan Life Insur- 
ance Company ;!° also LaVelle v. Metro- 
politan Life Insurance Company.17 

The only cases in the Union the writer 
has discovered, militating against this 
proposition, are those of Mutual Life In- 
surance Company v. Hurni Packing Com- 
pany!® (wherein that court, without cit- 
ing any authority for the position, held 
that a denial of liability with an offer to re- 
turn the premium within the year was a 
sufficient compliance with this clause, not- 


(13), (N. D.) 183 N. W. 1000. 
(14) 46 S. W. 561. 

(15) 131 N. E. 108. 

(16) 119 N. E. 68. 

(17) (Mo. App.) 238 S. W. 504. 
(18) C. C. A. 8, 280 Fed. 18. 
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withstanding it also held that ‘‘ affirmative 
action was necessary to the consummation 
of the inchoate right”’ to contest the pol- 
icy) and the recent Arkansas case of Jef- 
ferson Standard Life Insurance Company 
v. Smith?® (in which the court inadver- 
tently held that, because the insured had 
died within the year, the incontestable 
clause did not apply, for the reason that 
the rights of the parties were fixed by the 
death of the insurer, citing in support 
thereof Joyce on ‘‘Insurance’’, Section 
1650b, and Porter v. Mutual Life Insur- 
anee Company of New York.”° It is re- 
spectfully submitted that neither of the 
citations by the Arkansas Court support 
the principle announced. The text of the 
citation from Joyce on. ‘‘Insurance’’ reads 
as follows: 

‘‘The death of assured operates to re- 
voke all unaccepted offers to rescind or 
cancel a policy upon his life, as the.hap- 
pening of such contingency fixed the rights 
of the parties.”’ 

The author is there dealing with an un- 
successful attempt of rescission, made 
prior to the death of the insured and hence 
the text states sound propositions of law. 
The only citation supporting the text by 
the learned author is that of Traveler’s 
Insurance Ca. v. Jones,”4 and an examina- 
tion of that case discloses that the question 
involved was whether an installment of 
a premium had been paid; the insured 
had attempted to return the policy but 
the company refused and sent to the em- 
ployer of the insured an order to deduct 
the premfum from his wages. The order 
not. having been paid, after the insured 
died, the company wired the employer to 
return the order which was done, and the 
company denied liability on the ground 
that the contract was cancelled. The court 
merely held that the policy not having 
been cancelled before his death, that 
thereupon the rights of the beneficiary be- 
came absolute and were not affected by the 


(19) 157 Ark. 499. 
(20) 41 Atl. 970. 
(21) Tex. Civ. App. 73 S. W. 978. 





company recalling the order from the in- 
sured’s employer. 

The case of Porter v. Mutual Life Insur- 
ance Co., cited by the court, was one where 
a similar but futile attempt to rescind had 
been made by the company and the court 
held that ‘‘the contract remained un- 
changed until the moment of the assured’s 
death, and the company could not after- 
wards do what it had refused to permit 
assured to do.’’ The company’s agent 
had there refused to accept back the pol- 
icy and return the insured’s note and the 
company claimed that because the insured 
tried to rescind that the policy was, there- 
fore, cancelled. 

Further, Jefferson Standard Life Insur- 
ance Company v. Smith is not in point be- 
eause there, the company had, within the 
year, brought suit in the chancery court 
of the proper county to reseind the policy 
on the ground of fraud, and hence what 
was there said by the Arkansas Court was 
merely dictum. Moreover, the Arkansas 
case, supra, is easily distinguished by 
reason of the fact that the policy there did 
not carry the usual clause, but provided as 
follows: 

‘After this policy shall be in force for 
one full year from the date here, it shall be 
incontestable for any cause except for non- 
payment of premium.”’ 

It is apparent that what was said by 
the Arkansas Court with reference to the 
right of the parties being fixed by the 
death of the insured, must be limited to 
those policies carrying a clause similar to 
that found in the policy in the Smith ease. 

The courts seem to be almost unanimious 
in holding that, if the company desires to 
contest the policy under the circumstances 
outlined, it must do so within’ the year, 
either by defense to an action brought on 
the policy or by separate action for can- 
cellation thereof. 

TIME FOR CONTEST 


The action of insurance companies un- 
der such supposed state of facts, under 
such a clause, is illuminating as to the 
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meaning of the word ‘‘incontestable’’ and 
as to the time when the company must 
take action. In the Arkansas case of Jef- 
ferson Standard Life Insurance Co. v. 
Smith, supra, the company had, within the 
year, filed its suit in the proper chancery 
court to rescind the contract, alleging as 
ground for jurisdiction, that it must take 
affirmative action within the year, since no 
suit had been brought upon the policy and 
the year was about to expire, and that its 
defense would be lost, unless equity should 
take jurisdiction since the beneficiary had 
not brought suit and would likely not 
bring suit within such year. 

That same company in another case 
(Jefferson Standard Life Insurance Co. v. 
Wilson)?" made the same _ allegations, 
claiming that it would lose its defense un- 
less a court of equity should intervene, 
because of the inaction of the beneficiary 
in failing to bring suit within the pre- 
seribed period. Doubtless there are many 
other similar cases in the reports and 
among them is Ebner v. Ohio State Life 
Insurance Co.?4 

The Ebner case, supra, is in point on the 
proposition that if the company desires to 
take advantage of its right to contest the 
policy, it must be done within a year; 
there, the court said: 

‘That the language used is not so. am- 
biguous as to call for the insertion of 
modifying or limiting clauses in order that 
its meaning may be determined; that by 
virtue of such provision time is offered 
the insurer within which to conduct the 
necessary investigation to determine the 
existence of any fact upon which the valid- 
ity or non-binding force of the policy may 
be predicated.”’ 

* * * 

‘*Such construction is in harmony with 
the lamguage of the stipulation and does 
not necessitate the interpolation of words, 
phrases or clauses not found therein.’’ 

In the Indiana case of Insurance Co. v. 


McGinnis, supra, the court said: 
(22) C. C. A. 5, 260 Fed. 593. 
(23) Ind. 121 N. E. 315. 





‘“We are confirmed in such view by the 
fact that the courts frequently speak of 
such a stipulation as a short statute of 
limitations in favor of the insured, specify- 
ing a limited period within which the in- 
surer must, if ever, test the validity of the 
policy,’’ citing Clement v. New York, Ete., 
Co. ;?* Dibble v. Reliance, Ete., Co. ;7® and 
Wright v. Mutual, Ete., Co.?® 

Another case involving the same point 
under similar facts and under a similar 
clause is Plotner v. Northwestern Life In- 
surance Co, supra, wherein the court said: 

“Tt clearly appears and in fact it is 
indisputable that more than one year had 
elapsed since the issuance of the policy be- 
fore any act was done or action taken by 
the defendant to contest it. Thus the de- 
fendant thereafter is, by the term of its 
contract, precluded from voiding the pol- 
icy for any cause whatever, except failure 
to pay the premium as provided in the 
policy.’’ 

* « * * 

‘It permitted the year and more to ex- 
pire before it took any action to avoid and 
rescind the policy, and there being no de- 
fault. in premium, it has, as before stated, 
no defense to the collection of the full 
amount of it. The incontestability clause 
is a part of the policy which is in evidence. 
The entire contract, including that clause, 
is to be construed to ascertain the inten- 
tions of the parties. Further discussion 
eannot further -clarify this particular 
point. The intent and language of the 
clause is so plain that it construes itself. 
It is susceptible of but one meaning, and 
that is such as we have accorded it.’’ 

In Monohan v. Metropolitan Life Insur- 
ance Co., supra, the insurance company 
contended that the policy must have been 
in foree for two years during the lifetime 
of the insured before the clause might be- 
come effective as a bar, but the court said: 

‘‘There is nothing in this clause to in- 
dicate that the parties were contracting 


(24) Tenn. 46 S. W. 561. 
(25) Calif. 149 Pac. 706. 
(26) N. Y. 23 N. E. 186. 








46 CENTRAL LAW JOURNAL 








that plaintiff in error should have two 
years during the lifetime of Fay (insured) 
in which to investigate and determine 
whether false statements had been made 
in the application for the insurance. Plain- 
tiff in error reserves two years’ time in 
which to make such investigation, and to 
determine whether there has been such a 
breach of warranty as would authorize it 
to rescind its contract.’’ 


‘This clause can be construed as insisted 
upon by plaintiff in error only by reading 
into it that which is not there. This pro- 
vision of the policy is in the language 
chosen by the plaintiff in error and con- 
stitutes a part of the contract which it 
entered into with Fay. The well estab- 
lished rule is that. the lamguage of an in- 
surance policy, when uncertain or ambigu- 
ous, is to be construed in favor of the 


insured and most. strongly against the in-° 


surer 9» * * 


‘‘The beneficiary has an interest in the 
contract, and as between the insurer and 
the beneficiary all of the rights and obli- 
gations of the parties are not determined 
as of the date of the death of the in- 
sured. The incontestable clause in a pol- 
icy of insurance inures to the benefit 
of the beneficiary after the death of the 
insured, as much as it inures to the 
benefit of the insured himself during his 
lifetime. The rights of the parties under 


such an incontestable clause as the one |, 


contained in this contract do not become 
fixed at the date of the death of the 
insured. -In case of a breach of warranty 
under this particular clause, the insurer 
must assert its claim within the two-year 
period, whether the insured survives that 
period or not, either by affirmative action 
or by defense to a suit brought on the 
policy by the beneficiary within the two 
years.”’ 


Again, in the Monohan ease it was urged 
that the construction insisted upon by the 
beneficiary would work a hardship where 
policies were made payable to legal repre- 





sentatives and where knowledge of the 
breach of warranty or of fraud was ac- 
quired after the death ¢f the insured, and 
so short a time between his death and the 
termination of the period that it would 
be impossible to secure the appointment 
of an administrator and that thereby the 
company’s right of defense would be lost. 
The court, however, answered this conten- 
tion by saying that ‘‘it (company) cannot 
complain if, by reason of its own language 
inserted in the contract, it has created 
a situation which in some instances might 
make it more difficult for it to assert and 
maintain its rights.’’ 

Moreover such a situation as. that last 
contended for did actually occur in the 
ease of Ramsay v. Old Colony Life Insur- 
ance Co., supra, and the court adhering to 
the rule in the Monohan ease, held as fol- 
lows: 

“‘The death of the insured within the 
year did not remove the contractual limi- 
tation upon the right of the company to 
contest its liability on the policy, but the 
fact that without the fault of the company 
there was no party in existence against 
whom it could bring suit, and that it had 
no power to have an administrator ap- 
pointed for that purpose, suspended the 
operation of this provision until an ad- 
ministrator was appointed.”’ 


The question again arose in the North 
Carolina case of Hardy v. Phoenix Mutual 
Life Insurance Co.,*7 and the court there 
said: 

“The remaining question, and one not 
yet decided in this court, is as to the 
effect on the incontestable clause of the 
death of the insured within one year from 
the date of the policy, and this depends 
largely upon the language used and the 
purpose for which the clause was inserted 
in policies. It says ‘it shall be incontesta- 
ble after one year from its date except 
for non-payment of premium’ and if we 
adopt the view of the defendant that this 
means ‘that if the policy had been in force 

(27) 1048. E. 166. 
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one year, or if the insured should survive 
one year after the death (issuance) of 
the policy, it should be incontestable,’ we 
must insert in the contract, expressed in 


simple and unambiguous language, stipu- | 


lations which do not appear there and 


which materially affect the contract of the 


parties which we are not at liberty to do.”’ 
* ¢ 8 

‘‘If therefore, there is nothing in the 
clause itself, changing its terms or effect 
upon the death of the insured within one 
year; if the clause was inserted for the 
benefit of the insurance company, to en- 
able it to increase its business; if the 
period of one year after which the policy 
was to become incontestable, was to afford 
opportunity to the company to make its 
investigations and to commence an action 
for the cancellation of the policy, and if 
during the whole of the year someone has 
been in existence, the beneficiary, against 
whom an action could be brought, we see 
no reason for refusing to give the plaintiff 
the full benefit of the clause as it is writ- 
ten.’’ 

‘‘The death of the insured did not place 
the defendant at any disadvantage under 
the policy, nor stop its investigations, nor 
did it affect its right to commence an ac- 
tion, and in most cases death would inure 
to the benefit of the company, if it con- 
templated an action to cancel the policy 
by removing a hostile witness.’’ 


The same question was before the Okla- 
homa Court in Reliance Life Insurance 
Company v. Thayer,?® and there the court 
said: 

‘‘If the insured did not consent (to 
cancellation), then the remedy of the in- 
surance company was to'bring an action to 
cancel the policy on the ground of fraud 
or falsity of answers, but under the in- 
contestability clause in the policy, such 
action must be brought within one year 
from its date,’’ and quoted with approval 
from Plotner v. N. W. Nat. Life Ins. Co. ;79 
also Mutual Life v. Buford,®® and held 


(28) 203 Pac. 190. 
(29) N. D. 183 N. W. 1000. 
(30) Okla. 160 Pac. 928. 








that ‘‘under the authorities above cited 
it could not plead as a defense the falsity 
of answers contained in the application, 
or fraud in procuring the policy, because 
not pleaded within one year from the date 
of the policy.’’ 

Another illuminating case is that of 
Metropolitan Life Insurance Company v. 
Peeler,?!'from which we quote as follows: 


‘‘The stipulation is broad in its terms. 
There is only one condition upon which 
the validity of the policy can be ques- 
tioned after the lapse of a year and that 
is the non-payment of premium. The mean- 
ing of the provision is that if the pre- 
miums are paid, the liability shall be abso- 
lute under the policy and that no qmues- 
tion shall be made of its original validity 
The language admits of no reasonable con- 
struction other than that the company re- 
serves to itself the right to ascertain all 
the matters and facts material to its risk 
and the validity of its contract for one 
year, and that if within that time it does 
not ascertain all' the facts, and does not 
cancel and rescind the contract, it may 
not do so afterwards upon any grounds 
then in existence.”’ 


Other cases bearing upon the same ques- 
tion and impliedly affirming the rule con- 
tended for, aré the following: Mutual 
Life Insurance Company v. Lovejoy ;* 
Supreme Lodge Knights of Pythias v. Over- 
ton ;33 Porter v. Mutual Life Insurance 
Company ;** Murray v. State Mutual Life 
Insurance Company ;*> American Trust 
Company v. Life Insurance Co. ;3° Reagan 
v. Union Mutual Life Insurance Co. ;37 
Duvall v. National Life Insurance Com- 
pany ;38 Clement v. New York Life Insur- 
ance Company ;*° Jefferson Standard Life 
Insurance Oo. v. Wilson.*° 
Okla. 176 Pac. 939. 

Ala. 78 So. 299. 
Ala. 82 So. 443, 
Vt. 41 Atl. 970. 

R. I. 48 Atl. 800. 
N. C. 92 S. E. 706. 
189 Mass. 555. 
Idaho 154 Pac. 632. 


Tenn. 42 L. R. A. 247; also 46 S. W. 561. 
Cc. C. A. 5, 260 Fed. 593. 


(31) 
(32) 
(33) 
(34) 
(35) 
(36) 
(37) 
(38) 
(39) 
(40) 
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CONCLUSIONS 


It is, therefore, submitted that every 
court in the Union which has had occasion 
to consider the meaning of the word ‘‘in- 
contestable’’ under such a clause, has held 
that action in the courts within the year 
was necessary if the company desired to 
avail itself of alleged fraud in procuring 
the policy, with the single exception of 
the Circuit Court of Appeals of the Eighth 
Circuit in the Hurni case, supra, and as 
heretofore stated, that case is bottomed 
upon no authority and not a single case 
is cited in support of the conclusion. On 
the other hand, there is a great array of 
authorities from courts of last resort, many 
of them as strong as any in the Union, 
all holding that an unaccepted offer for re- 
scission within a year insufficient and that 
affirmative action is necessary, either by 
way of defense to suit brought on the pol- 
icy or by separate action for cancellation. 


Remembering that the policy is a con- 
tract between the beneficiary and the in- 
sured, it is logical for the courts to hold 
that time, under said clause, ceases to run 
upon the death of the insured, since there 
being a beneficiary, suit might be brought 
within the year against him for cancella- 
tion. To hold otherwise would require the 
reading into the contract of language not 
therein expressed and require the court 
to engrave upon the policy provisions not 
therein contained. Such action on the part 
of the court would violate every known 
eanon of construction of insurance con- 
tracts, for even where legal representatives 
are named as the beneficiaries, still the 
courts have pointed out the means by 
which and the manner in which the com- 
panies may avail themselves of their right 
to contest, even, when necessary, suspend- 
ing the running of the time limit, where 
the death of the insured occurs so near the 
expiration of said limit as to render it im- 
possible for the company to make con- 
test, because of the non-existence of an 
administrator. 

A review of the cases discloses, by the 





great weight of authority, that it is estab- 
lished, under the circumstances assumed 
above, the word ‘‘contest’’ means more 
than a mere denial of liability and that 
if the company desires to contest the policy 
for fraud, it must take action, either by 
way of defense or by independent suit, 
within the prescribed time. 


To give the word ‘‘contest’’ the mean- 
ing insisted upon by the companies would 
be treating it as if the word ‘‘dispute’’ had 
been used instead. The courts will not 
attribute to the parties in the selection of 
the language used in the clause, a futile or 
a useless purpose. The clause certainly 
was intended ito mean something and was 
intended to be enforced. Certainly there 
would be no means of enforcing the con- 
tract if the word ‘‘contest’’ means ‘‘dis- 
pute’’. No one could prevent the com- 
-pany, notwithstanding its contract, from 
disputing liability. Therefore, it seems 
clear that word was used for a purpose and 
since contracts may only be enforced by 
the courts, it is submitted that it is logical 
to conclude that the parties in stipulating 
that the policy should be ‘‘incontestable 
after one year’’ had in mind a contest in 
a court of competent jurisdiction. Such a 
construction gives to the contract a means 
of enforcement wholly lacking if the inter- 
pretation insisted upon by the companies 
should prevail. 

It appears to be established by the great 
weight of authority in the United States 
that if the company desires to contest a 
policy, under such circumstances, it is es- 
sential to the defense that action must be 
taken by the company in court, either by 
way of defense to a suit brought upon the 
policy or by an independent action to can- 
cel same, within the period prescribed in 
the incontestable clause. 

Since the foregoing was written, the 
ease of Mutual Life Insurance Company 
v. Hurni Packing Company,* was decided 
on certiorari by the Supreme Court of the 
United States, November 12, 1923, and the 

(41) 280 Fed. 18, 
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Court in speaking of the continued run- 
ning of the incontestable clause, after the 
death of the insured, said: 

‘‘Tt is true, as counsel for petitioner con- 
tends, that the contract is with the insured, 
and not with the beneficiary; but, never- 
theless, it is for the use of the beneficiary, 
and there is no reason to say that the in- 
contestability clause is not meant for his 
benefit as well as for the benefit of the 
insured. It is for the the benefit of the 
insured during his lifetime, and upon his 


death immediately inures to the benefit of 


the beneficiary.’’ 


In the above ease the Court cited with 
approval Monahan v. Metropolitan Life 
Insurance Co., supra; Ebner v. Ohio State 
Life Insurance Co., supra, and Hardy v. 
Phéenix Mutual Life Insurance Co., supra, 

d at the same time called attention to 


Pa he difference in the phraseology in the 


clause in Jefferson Standard Life Insur- 
ance Co. v. Smith,** and refused to fol- 
low the Arkansas ease for the reason that 
in that ease the policy used the words ‘‘in 
force’’. 

It seems that the ‘Supreme Court of 
Minnesota has also, since this was written, 
decided an insurance case wherein that 
court held that the rights of the parties 
were fixed by the death of the insured, 
but this case is not yet reported and is not 
available. However, the Supreme Court 
of Arkansas, in Missouri State Life Insur- 
ance Co. v. Cranford, in an opinion ren- 
dered December 24, 1923, held that where 
a policy provided that it should be incon- 
testable after one year, except for non- 
payment of premium, and where the in- 
sured died within the year, and where the 
beneficiary brought suit within the year, 
but the company did not file answer within 
the year, and took no action in the courts 
within such time to avoid the policy, that 
the defense was lost, notwithstanding the 
company had within the year, by letter, 
denied liability, thus following the rule in 
the Monahan ease, supra. 

(42) 157 Ark. 499. 





ATTORNEY AND CLIENT—LIABILITY FOR 
PRINTING BRIEF 


ELDER v. EASTWOOD 
216 Pac. 542 


Supreme Court of Colorado. (May 7, 1923) 


An attorney does not become personali, 
liable in the absence of an express promise foi 
printing brief, etc., done at his instance, where 
he acts solely for his clients; but, where there 
is evidence that the attorney was personally 
interested with others in the proceedings in 
which the work was done, and that it was not 
solely for his clients, the contract may be ex- 
press, or implied from the conduct of the 
parties, and the attorney to escape personal 
liability must expressly contract to that effect. 


George R. Elder, of Leadville, and Robert 
D. Elder, of Denver, for plaintiff in error. 

Rogers, Johnson & Fuller and Frank A. 
Kemp, Jr., all of Denver, for defendants in 
error. 

SHEAFOR, J. The defendants in erron as 
assignees of the Eastwood-Elwell Printing 
Company, brought this action to recover a 
balance of $1,851.60 claimed to be due for work, 
labor, material, and services delivered and 
rendered by the Eastwood-Elwell Printing Com- 
pany of the plaintiff in error and others. The 
action was brought against George R. Elder, 
Ida D. Elder, Frank E. Mann, and Rufus C. 
Elder, and Frank E. Mann and Rufus C. Elder. 
as executors of the last will and testament of 
George W. Elder, deceased. Service was had 
only upon George R. Elder and Ida D. Elder. 
The jury returned a verdict under the instruc- 
tions of the court in favor of Ida D. Elder, and 
the court submitted to the jury the question 
of the liability of George R. Elder, plaintiff in 
error here. The jury returned a verdict against 
Elder for the sum of $1,401.60, together with 
interest thereon from September 1, 1920, and 
he brings the case here. In this opinion the 
parties will be designated as in the court below. 

It appears that a judgment had been ren- 
dered in the United States District Court for 
the District of Colorado against Rufus C. Elder 
and Frank H. Mann, as executors of the last 
will and testament of George W. Elder, de- 
ceased, and Frank E. Mann, who had brought 
an action in that court, as complainants, as 
stockholders of the Adams Mining Co. Elder 
v, Western Mining Co., et al. (No. 6344), 263 
Fed. 414. During the progress of this case 
George R. Elder and Ida D. Elder filed a peti- 
tion for leave to intervene, which was denied. 
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-The complainants prayed an appeal from the 
judgment against them to the United States 
Circuit Court of Appeals, and George R. Elder 
and Ida D. Elder also prayed an appeal from 
the order denying them leave to intervene, and 
asked leave to use, as their record on appeal, 
the same record as was used by the com- 
plainants on their appeal, which leave was 
granted. 

It should also he stated that George R. Elder 
was the owner and holder of several thousand 
shares of the capital stock of the Adams Min- 
ing Company. The printing was done in that 
case, and the defendant claims that it was done 
pursuant to an express contract reduced to 
writing August 4, 1919, between the Eastwood- 
Elwell Printing Company and the attorney rep- 
resenting Rufus C. Elder and Frank E. Mann 
as executors of the last. will and testament of 
George W. Elder, deceased, and Frank E. Mann, 
and that the fixed piecework consideration to 
be paid was 80 cents per page and $1.25 for 
index. 

The first question that arises is as to the 
personal liability of the defendant. 

Defendant’s position is that he cannot be 
held personally liable, and that no judgment 
could or should have been rendered against 
him, for the reason that he was acting as 
agent for a disclosed principal. He further 
claims that the contract referred to covered all 
the work that was to be done by plaintiffs’ 
assignors. The plaintiffs’ contention is that 
the contract did not cover and include all the 
work that was to be done, but was only a 
special contract for printing a narrative state- 
ment at the rate of 80 cents per page and $1.25 
per page for indices, and that the amount sued 
for includes the reasonable value of labor and 
material as extras, not included in the original 
contract, and that the defendant is personally 
liable therefor. 

(1) We think the law is well settled, as a 
general proposition, that an attorney does not 
come personally liable, in the absence of an 
express promise, for expenses of printing 
briefs, abstracts and other work of like charac- 
ter, done at the instance of the attorney, where 
he acts solely for his clients. We think that 
the rule is correctly stated in the case. of 
Cameron Sun v. McAnaw, 72 Mo. App. .196, 
wherein the court said: 

“If the credit was extended by plaintiffs to 
the defendant and not to Querbach, or, which 
is the same thing, if the plaintiffs and defend- 
ants entered into a parol agreement by which 
the defendant expressly undertook and prom- 
ised to pay for the printing of the briefs men- 
tioned in the account sued on, if the plaintiff 





would print such briefs; and that plaintiff, re- 
lying on such promise and undertaking of the 
defendant, did print the same, then the defend- 
ant was liable therefor. In such cases it is 
only necessary to inquire to whom it was un- 
derstood between the parties that the creditor 
should look for payment in the first instance.” 

To the same effect are the cases cited by 
defendant. 

We are, however, of opinion that, where, as 
here, there is evidence that the attorney was 
directly and personally interested jointly with 
others in the proceedings in which the work 
was being done, and that it was not solely for 
his clients, the contract may be express or it 
may be implied from the conduct of the par- 
ties in the course of their dealings, and the at- 
torney, if he wishes to escape personal liability, 
must expressly contract to that effect. There 
is also evidence that the defendant contracted 
personally for the work done and personally 
assumed and agreed to pay for it; there was 
also evidence in support of, and to sustain, the 
various items sued fon, and the court submitted 
to the jury, under correct‘and appropriate in- 
structions, the question of the defendant’s per- 
sonal liability for the various items, and 
whether the contract for 80 cents a running 
page and $1.25 per page for indices covered all 
the work done by plaintiffs’ assignors. 

(2) We think the court correctly and fully 
stated the law in its instructions to the jury 
concerning the personal liability of defendant, 
and that defendant has no cause for complaint 
in that respect. There having been substan- 
tial evidence to the jury to establish defend- 
ant’s personal liability, we must accept its ver- 
dict as conclusive. 

(3) The defendant claims that the receipts, 
given by the printing company, constitute 
written contracts containing all the terms of 
the agreement between the parties relative to 
the printing, and that the same eould not be 
altered, changed, or contradicted by parol evi- 
dence, or by the evidence of custom or usage. 
This position is not tenable for the reason 
that the receipts in question do not purport 
to contain, and evidently do not contain, all the 
terms of the contract, and they so show on 
their face. Where such is the case parol evi- 
dence is admissible to show matters not cov- 
ered by the writing. Mulford v. Torrey Ex 
ploration Co., 45 Colo. 81, 100 Pac. 596, and 
other cases cited in plaintiffs’ brief. 

(4) The plaintiffs introduced evidenc: of 
the usage and custom among Denver printers 
to charge double price for tabular matter and 
$2.50 per hour for extra work made necessary 
by author’s changes. This evidence was ob- 
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jected to on the ground “that the matter here 
shown ‘is a specific contract for work done at 
a certain price per page for certain elements 
of the work done, and that it is not proper to 
introduce evidence of a custom or usage to 
modify a specific contract.” The matters which 
this evidence was introduced to sustain were 
not mentioned in the express contract. The 
evidence does not disclose any reference to 
these matters, either in the receipts or in any 
contract between the parties; and, the jury 
having found that there was no specific con- 
tract whereby the plaintiffs had agreed to do 
all the work that might be necessary for a 
flat compensation of 80 cents per page and 
$1.25 for indices, we think the defendant’s ob- 
jection cannot be sustained. This evidence of 
usage and custom seems to have been intro- 
duced to explain the word “page,” i. e., as to 
whether the word “page” as used by plaintiffs 
meant the ordinary running page of straight 
matter, or whether it included tabular matter, 
and also to show the reasonable price for set- 
ting tabular matter and making author’s 
changes. This evidence did not contradict, nor 
tend to contradict, the express terms of the 
contract; and, no other objection to its intro- 
duction having been made, there was no error 
in its admission. 

(5) The defendant further urges that he 
had no knowledge of such customs and usage, 
and also that the evidence should not have 
been admitted because such customs and usage 
were not pleaded by the plaintiffs. When this 
evidence was introduced the defendant made 
no such objections to its introduction as he 
now urges, the only objection being that such 
evidence was not proper to modify a specific 
contract; and the objections now being made 
for the first time need not be further consid- 
ered. 

(6) The defendant complains that the court 
erred in the giving of instructions 10, 11 and 
12. We think the instructions were applica- 
ble to the issues, and were properly given. 
The defendant also objected to the refusal of 
the court to give instructions 1 and 7, requested 
by him. We think neither of these requests 


* correctly stated the law, and the court properly 


refused to give them as requested, and, fur- 
thermore, the matters suggested in request 
No. 1 were fully covered in the instructions 
which the court gave. 

(7) The defendant assigns error on the 
action of the court in overruling his motion 
to dismiss the suit on the ground that plaintiffs 
had failed to pay the annual corporation li- 
cense tax. This assignment of error is with- 
out merit, for the reason that the defendant 





waived the question by failing to plead it. 
Merely alleging in his answer that the plain- 
tiff had no legal capacity to sue is not suffi- 
cient. The facts showing their want of capac- 
ity to sue should have been set forth. 

(8) We think the affidavit of the plaintiffs’ 
co-partnership was sufficient, and that the 
trial court properly so held. The objection 
made to the affidavit was that the notary failed 
to follow her signature with the words 
‘notary public,” but she attached the seal 
which showed that she was a notary public, 
and her commission, which was introduced in 
evidence, also showed that she was a notary 
public at the time the affidavit was taken. 

(9) The failure to file the return of the 
summons within 10 days, of which complaint 
is made by the defendant, was waived by the 
appearance of the defendant in filing a general 
demurrer to the complaint. 

Finding no error in the record, the judgment 
is affirmed. 


NOTE—Liability of Attorney for Printing of 
Briefs.—It is the general rule that when the 
principal is disclosed and the agent is known to 
be acting as such, the latter cannot be made 
personally liable. Huston v. Tyler, 140 Mo. 
252, 268; Whitney v. Wyman, 101 U. S. 392. 

A lawyer has implied authority to order 
briefs printed for use in his client’s case in an 
appellate court, and if he is known to the 
printer as being his client’s attorney, he is 
not liable unless he agrees to be personally 
bound. A solicitor for a printer who printed 
briefs for use in appellate courts, learned from 
the court docket that defendant was the law- 
yer for the appellant in a case appearing on 
that docket. He sought out defendant and ob- 
tained an order for briefs, which he printed 
and delivered to defendant. It was held that, 
as there was no showing that the lawyer agreed 
to pay for the. briefs, he was not personally 
liable. Mendenhall v. Sherman, 193 Mo. App. 
684. 

“The rule is well established that when a 
person contracts as the agent of another, and 
the fact of his agency is known to the person 
with whom he gonéracts, the principal alone, 
and not the agent, is responsible. This rule 
applies to the relationship of attorney and 
client, and except to a certain class of officers 
who are not within the general rule, attor- 
neys cannot be held personally responsible for 
services of this kind rendered in a suit, un- 
less there is a special obligation to that effect.” 
Bonynge v. Field, 81 N. Y. 159, 160. 

In Saunders v. Riddick, 127 Tenn. 701, 706, 
it is said that: “The expenses of a lawsuit 
are the expenses of the client, and that where . 
the services of a third person is needful to the 
better conduct of the cause, such as a stenog- 
rapher or a printer, that service when called 
into requisition, is prima facie at the expense 
of the client.” 
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1. Automobiles—License.—While a motor vehi- 
cle driver, to recover for injuries from a collision, 
must allege and prove his possession of an opera- 
tor’s license (Pub. Acts 1917, c. 333, §§ 7[A], 47), 
an unlicensed operator is under no disability to 
sue, and the court has jurisdiction of his person 
and the subject-matter of the action, which is not 
subject to abatement on such ground.—Andrews Vv. 
Olaff, Conn., 122 Atl. 108. 


2. Bankrupty—Conditional Sales.—Where an un- 
attested sales contract, reserving title to certain 
personalty under which vendee is now the bank- 
rupt, was acknowledged and recorded more than 
four months prior to bankruptcy, in view of Bank- 
ruptcy Act, § 47a (2) (Comp. St. § 9631), and Park’s 
Ann. Civ. Code Ga. §§ 3318, 3319, requiring such 
contracts to be attested and recorded to be valid 
as against third parties, it is not valid as against 
the trustee, as acknowledgment is not equivalent 
to attestation —In re W. J. Marshall Co., U. 
D. C., 291 Fed. 268. 


3.——Fraud.—An attempt to prefer is not neces- 
sarily an attempt to defraud, and a preferential 
transfer is not always a fraudulent one. The 
question of fraud depends upon motive, and to 
invalidate a conveyance as one made to “hinder, 
delay, or defraud” creditors within Bankruptcy 
Act, § 67e (Comp. St. § 9651), fraud must be shown. 
—In re Brown, U. S. D. C., 291 Fed. 430. 


4.——Notice.—The prior jurisdiction acquired by 
a state court in insolvency or winding up proceed- 
ings is not ipso facto superseded by the filing of a 
petition in bankruptcy against the defendant, but 
continues under the rule of comity until the pend- 
ency of the bankruptcy proceedings is brought to 
its notice and a request made to it by the bank- 
ruptcy court or a duly authorized officer thereof 
for delivery of possession of the property of de- 
fendant.—In re Dayton Coal & Iron Co., U. S 
C., 291 Fed. 390. 


5.——Officers.—A creditor is not entitled to main- 
tain a bill or recover for losses alleged to have 
been sustained by him, by reason, or on account 
of, defendant corporate officer’s failure to discharge 
duties which he owed to the corporation, and 
which, upon the adjudication in bankruptcy of the 
corporation and the appointment and qualification 
of a trustee, vested in the trustee in view of Bank- 
ruptcy Act, § 70 (Comp. St. § 9654).—Lewis v. 
Council, U. S. D. C., 291 Fed. 148. 


6.——Receivers.—Receiver, whose appointment by 
state court, without consent of corporation subse- 
quently adjudged a bankrupt, was without juris- 





diction, and hence void ab initio, cannot be al- 

lowed compensation for his services from the bank- 

se aa v. Burton, U. S. C. C., 291 
‘ed. 37. 


7.——Trustee.—Where bankrupt, as security for 
indebtedness, had issued warehouse receipts for 
trucks stored in leased garage, and, after cancel- 
lation of the lease, leaving the trucks in the build- 
ing, the holder of the receipts took possession and 
sold them, and trustee in bankruptcy asserted 
claim against such holder which was settled by 
allowing credit on the indebtedness for more than 
the selling price, trustee held to have had con- 
structive possession of trucks subject to the lien.— 
Gadd v. Dawson, U. S. C. C. A., 291 Fed. 327. 


8. Banks and Banking—Agency.—Cashier of a 
bank has authority to bind the bank to an agree- 
ment with indorsers of note, made in a garage, the 
place of business of such indorsers, to file claim 
against maker’s estate and look solely to it for 
Pt ee v. First Nat. Bank, Iowa, 194 


9.——Certificates of Deposit.—Where certificates 
of deposit issued by a bank were indorsed by the 
depositors and returned to the cashier for safe- 
keeping, who gave receipts therefor as cashier, 
and thereafter appropriated the funds and con- 
verted them to his own use, held that the bank 
could not avoid liability to such depositors on the 
ground that they dealt with the cashier individ- 
ually when returning their certificates to him for 
safekeeping, it having been their custom to deal 
in that manner on former occasions.—Sudakovicn 
v. Central Bank, Utah, 218 Pac. 113. 


10.—Collections.—Where the general balance be- 
tween defendant collecting bank and the F. bank, 
on which the check was drawn, was in favor of de- 
fendant bank, and the latter, without the consent 
of the F. bank, charged in its accounts the amount 
of the check against the F. bank in its periodical 
settlements with it, held that those facts alone 
would not constitute collection of the check from 
the F. bank or a payment by the latter to de- 
fendant, especially where the charge against the 
F. bank was subsequently reversed, because that 
bank had not collected the check.—Graham v. Na- 
tional Bank of Smyrna, Dela., 122 Atl. 85. 


11.—Letter of Credit.—When seller of sugar in 
whose favor bank issued letter of credit rejected 
it, because not conforming to contract of sale, the 
bank issuing it then had right to add a new term, 
not contained in letter of credit as first issued, re- 
specting quality of the sugar.—Moss v. Old Colony 
Trust Co., Mass., 140 N. E. 803. 


12. Bills and Notes—Indorsements.—Where a 
note secured by deed of trust on lands is payable 
to order, and indorsed by the payee as follows: 
“Pay to the order of John Smith without recourse” 
—this note is a negotiable instrument.—Hughes v. 
Kaw Inv. Co., Miss., 97 So. 465. 


13. Carriers—Discharge of Passenger.—Though 
the law recognizes a distinction between the duties 
of a street railroad company, operating its lines 
upon the streets of a city, toward an alighting 
passenger, as to the condition of the place. and the 
duties of a steam or interurban railroad in the 
country, which have regular and _ supposedly 
equipped places for stopping and have the right 
of way under their control, which they can and 
must prepare for that purpose, a street railway 
which has provided a regular depot at a stop- 
ping place is charged with the same duties with 
reference to its safety for the discharge of pas- 
sengers as are imposed upon other carriers of pas- 
sengers.—Mayhew v. Ohio Valley Electric Ry. Co., 
Ky., 254 S. W. 202. 


14.——Reasonable Care.—In an action by a pas- 
senger against a street railway for injuries result- 
ing from being struck by the closing of a door in 
a subway train as she was about to leave the car, 
after apparently all who wished to leave had done 
so and all incoming passengers had entered, held 
that it was error to charge that it was negligence 
as matter of law for the guard to close the door 
without looking to see whether anybody was enter- 
ing or leaving, but the jury should have been in- 
structed that, if reasonable care required the guard 
to look again and she failed to do so, a finding of 
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negligence might be predicated thereon.—Calas- 
cione v. Garrison, N. Y., 201 N. Y. S. 154. 


15. Chattel Mortgages—Counter Claims.—Where 
a mortgagor of a crop delivered it to the senior 
mortgagee who sold the same, the senior mort- 
gagee was entitled to deduct from the proceeds, 
cost of handling, and selling hay, but was not en- 
titled to deduct for subsequent advances made as 
against lien of junior mortgage, where the senior 
mortgage made no provision for subsequent ad- 
vances.—Palmer v. Cochrane Brokerage Co., 
Wash., 217 Pac. 1007. 


16. Commerce—Diversion.—Where defendant or- 
dered coal shipped to hospital in its care for de- 
livery on its side track, and the coal was so 
shipped, consigned, and delivered, and was ac- 
cepted by defendant on such side track, the inter- 
state movement ended, and subsequent diversion 
to automobile manufacturer in the same state was 
intrastate movement, and, if order of Interstate 
Commerce Commission forbidding such diversion 
was intended to be applicable thereto, it was to 
that extent void.—United States v. P. Koenig Coal 
Co., U. S. D. C., 291 Fed. 385. 


17. Constitutional Law—License.—An ordinance 
requiring taxicab drivers to obtain a license ap- 
proved by the commissioner of public safety on 
proving to the commissioner’s satisfaction that the 
applicant is over 18 years of age, of good moral 
character, a competent driver, and has a thorough 
knowledge of the traffic laws and ordinances, is 
authorized by General City Law, § 19, and Secona- 
Class Cities Law, § 30. and is a reasonable pro- 
vision, and not a deprivation of property without 
due process within Const. U. S. Amend. 14, § 1, 
or Const. N. Y. art. 1, § 6.—Rizzo v. Douglas, N. 
Y., 201 N. Y. S. 194. 


18.——Penalty For Death.—Rev. St. 1919, § 4217, 
imposing a penalty of from $2,000 to $10,000, in the 
discretion of the jury, on the railroad company for 
death from employee’s negligent operation of train, 
does not contravene the equal protection or due 
Process clauses of Const. U. S. Amend. 14.— 
Shaffer v. Chicago R. I. & P. R. Co., Mo., 254 
S. W. 257. 

19.——Taxes.—Tax Law, § 220, subd. 4, as 
amended by Laws 1919, c. 626, in effect May 14, 
1919, which taxes transfers of shares of stock 
made by non-residents intended to take effect at 
or after grantor’s death, is not void as a denial of 
due process of law.—In re Schmidlapp’s Estate, N. 
Y., 140 N. E. 697. 


20. Corporations—Authority to Contract.—Under 
a milling company’s by-laws providing for annual 
election of directors and employment of a manager, 
by the directory elect, and in view of Rev. St. art. 
1159, providing that the business affairs shall be 
carried on under the general direction of a board 
of directors, the directors could not employ a 
manager for a term of more than one year, though 
the same members were repeatedly elected, and a 
manager employed for fjve years cannot recover 
damages because of his discharge before the end 
of his term.—Denton Milling Co. v. Blewett, Tex., 
254 S. W. 236. 


21.——Unrecorded Mortgage.—Where trustees of 
realty, at the request of the real owner, mort- 
gaged it, the mortgage not being recorded, and 
thereafter such former owner, who was aiso presi- 
dent and practically sole owner of a corporation, 
sold to a purchaser all the capital stock of the 
corporation and its property, together with the 
mortgaged property, and, for the convenience of 
the purchaser, the mortgaged property was con- 
veyed by the trustees to the corporation, for which 
a new set of officers were selected by. and elected 
at the instance of, the purchaser, held that the 
knowledge of the unrecorded mortgage possessed 
by the former owner of the mortgaged property 
as former president of the corporation was not 
_imputable to the corporation as representing the 
purchaser so as to defeat his rights.—Bratnober 
v. Storey, Wash., 217 Pac. 1024. 


22. Covenants—Trade Use.—A deed forbidding 
erection of “any slapghterhouse, piggery, smith- 
shop, forge. furnace, foundry, or any other factory 
of any kind whatsoever, or any brewery, distillery 
or any other noxious or dangerous trade or busi- 





ness, and * * * any stores or garages,”’ held not to 
forbid erection of a private garage housing two 
cars to accommodate the occupants of the gran- 
tee’s two houses, but only such structures as are 
identified with trade or business or some quasi 
public use.—Gibson v. Main, Dela., 122 Atl. 188. 


23. Fraud—Representations.—In an action for 
damages growing out of a sale of an automobile 
by defendant to plaintiff, who purchased on repre- 
sentations that the car was new and had traveled 
only 500 miles, as indicated by the speedometer 
and had been driven only by defendant, where the 
evidence showed that the car had been driven sev- 
eral thousand miles and that such driving had 
damaged it, held that the questions whether the 
purchaser, who made an independent investigation, 
relied upon representations, and whether he > 
been defrauded thereby, were for the jury.—Fos- 
burg v. Conture, Wash., 217 Pac. 1001. 


24. Gas—Control of Pipes.—A gas company is 
not liable, unless it assumed control of the pipes, 
for the resulting death of a tenant in a house from 
which a meter installed by it had been removed, 
though it did not shut off the gas near the main 
at a cut-off which was only used in case of fire, 
in absence of evidence that the gas in the pipes 
had deleterious effect; it having no right to enter 
the building to inspect the pipes, which it could 
assume the owner was keeping in proper repair.— 
aa tis Westchester Lighting Co., N. Y., 140 

. E. 712. 


25. Highways—Warning Signals.—C. S. § 1613, 
in force at the time of the accident involved in 
this case, does not make it the absolute duty of 
the driver of an automobile to sound a horn or 
ring a bell or give any other warning of its ap- 
proach to a pedestrian on such highway, but, if 
the situation is such that a reasonably prudent 
person would give such warning, then it would 
be the duty of such driver to give it. In such 
a case, the question of negligence is one for the 
jury.—Carpenter v. McKissick, Idaho, 217 Pac. 1025. 


26. Insurance—Agency.—A provision in a con- 
ditional sales contract of an automobile, imposing 
on the buyer the duty to keep the car insured for 
not less than the amount due, and to protect the 
seller, and authorizing the seller “to place, con- 
tinue, and renew insurance for the buyer as the 
seller so elects,” did not create the relationship of 
principal and agent between the seller or his 
assignee and the buyer for the purpose of taking 
out such insurance, so as to charge the buyer with 
knowledge of additional insurance taken out by a 
commercial credit company as assignee of the 
seller.—De Shields v. Insurance Co. of North 
America, S. C., 118 8S. EB. 817. 


27.——Assessments.—A policy holder of an insol- 
vent mutual insurance company may not set off 
loss under his policy against an assessment.— 
Standard Printing & -Publishing Co. v. Brothwell, 
Md., 122 Atl. 195. 


28.—Claims.—Where an insurance policy nomi- 
nally payable to a live stock exchange, and in- 
demnifying owners of live stock in the Kansas 
City stockyards against loss by fire, required own- 
ers to present for adjustment to the president of 
the exchange their claims. and payment of the 
claim of one of such owners was declined by the 
insurer on the sole ground that such owner had 
other specific insurance, and the exchange with 
the concurrence of the insurer’s representative re- 
fused to receive such owner’s proof of loss until 
the question of liability was settled, the insurer 
could not object that presentation of the claim was 
a condition precedent to the owner’s right of action 
on the policy, since the insurer’s unqualified denial 
of liability dispensed with that requirement.— 
re Co. v. Hartford Fire Ins. Co., Mo., 254 
Ss. W. 3 


29.——Claims.—Where an insurance company set- 
tled a claim for damages to an automobile insured 
bv it before the machine had been repaired, or any 
contract made for its repair. statements by in- 
sured as to the cost of repairs were mere state- 
ments of opinion, which did not authorize the in- 
surance company to disaffirm the settlement for 
ae v. Travelers’ Indemnity Co., Pa., 
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30.—Group Policy.—Under a group policy pro- 
viding that, on termination of active employment 
by an insured employee, his insurance shall auto- 
matically terminate and the insurer shall be re- 
leased from further liability thereon, unless within 
31 days of the termination of his employment he 
applies for and pays the premium on an indi- 
vidual policy, an insured employee is bound to 
know his rights as respects demanding an indi- 
vidual policy on leaving his employment and 
no cancellation by the company is necessary.— 
Chrosniak v. Metropolitan Life Ins. Co., N. Y., 
201 N. Y. S. 211. 


31. Legal Liability—Under policy insuring 
railroad against “legal liability’’ for cotton carried 
by it and destroyed by fire, “legal liability’’ was 
established by judgment in state court holding car- 
rier liable in action by shipper, of which action 
the insurer could, but did not, assume the defense, 
even though the railroad’s counsel defended the 
state court action on the theory that the cotton 
had never come into the carrier’s possession, and 
not on the theory, suggested by counsel for the 
insurance company, that a bill of lading, prepared 
but not executed or delivered, exempted the car- 
rier from liability for loss from fire; for the term 
“legal liability’’ in such a contract is a liability 
which courts of justice recognize and enforce as 
between parties litigant therein.—Royal Ins. Co. v. 
St. Louis-San Francisco Ry. Co., U. 8. C. C. A., 
291 Fed. 358. 


32. Theft and Fire.—Where an automobile fire 
and theft policy provided that any liens or mort- 
gages placed on the property would avoid the 
policy, unless consented to in writing, mere pos- 
session by a thief when the car was burned would 
not render inapplicable in suit for loss of automo- 
bile by fire, Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4892, voiding provisions for non-liability in 
case of incumbrances, though such provision was 
not applicable to theft.—International Indemnity 
Co. v. Duncan, Tex., 254 S. W. 233. 


33. Intoxicating Liquors—Sale of Conveyance.— 
After defendant's conviction under National Pro- 
hibition Act, tit. 2, § 3, of transporting liquor, con- 
ditional seller of the automobile used in transport- 
ing appeared, as authorized by section 26, to show 
cause why the automobile should not be sold, and 
proved an unrecorded conditional sale contract, 
that the amount of the unpaid principal price 
equaled the value of the truck, and that he haé@ 
no knowledge that the truck was to be used for 
an illegal purpose, held that the United States was 
not a “third person.” within 4 Code Pub. Gen. 
Laws Md., art. 21, § 58b, providing that an un- 
recorded conditional sale contract shail be void as 
to third persons, as the statute refers only to such 
third persons as have relied to their prejudice on 
vendee’s apparent unqualified ownership; hence the 
truck will be delivered to conditional seller on 
payment of costs.—United States v. Torres, U. S. 
D. C., 291 Fed. 138. 4 


34. Licenses—Tax Requirements.—Within Const. 
art. 9, § 3, requiring every law imposing a tax to 
“state distinctly the object of the tax,” the pro- 
vision of Laws 1923, c. 76, disposing of one-half of 
the three cents per gallon gasoline tax to the 
counties, held to distinctly state its object to be 
for the maintenance of county roads and highways. 
—Black & White Taxicab Co. v. Standard Oil Co., 
Ariz., 218 Pac. 139. 








35. Livery Stable and Garage Keepers—Priority. 
—A written agreement by the conditional pur- 
chaser of an automobile, to transfer his interest 
to repairmen until their bill was paid, in considera- 
tion of his being allowed to take the car, held 
insufficient to retain the lien as against the seller’s 
assignee, in view of Civ. Code, § 2913.—Goodman 
v. Anglo-California Trust Co., Calif., 217 Pac. 1078. 


36. Lotteries—Arbitrary Redemption.—G. L. c. 
107, § 7, providing that no person shall issue or 
sell any bonds or obligations redeemable in numer- 
ical or any arbitrary order, is broad enough to 
include association or organization operating under 
deed of trust, in view of c. 4, § 7, cl. 23. defining 
“person” as including corporations, societies, asso- 
ciations, and partnerships.—Long v. Co-Operative 
League of America, Mass., 140 N. E. 811. 





37. Master and Servant—Duty to Warn Servant. 
—The fact that a servant injured by an explosion 
of dynamite had the general knowledge, which is 
common to all, that there was danger of injury 
to persons who were too close to dynamite when 
it exploded does not excuse the master’s failure to 


warn the servant of the fact, which it knew and ° 


the servant did not, that fuses sometimes would 
smolder when they appeared not to be lighted and 
would thereafter explode the dynamite a consid- 


erable time after other fuses had exploded other © 


sticks of dynamite.—City of Waco v. Dool, Tex., 
254 S. W. 353. 


38.——Supervising Building.—The owners of a 
building, who were also the builders, were jointly 
responsible with the steel contractor for faulty 
construction causing the collapse of the building 
when practically completed, killing a contractor's 
workman, where such owners did not employ any 
competent supervising architect to supervise the 
construction and to make plans for the steel work, 
and they could not shield themselves behind the 
claim that the contractor was a competent steel 
architect and constructor of steel work, as it was 
their supervision that the law exacted in the cir- 
a | ieee v. Rosenthal, N. Y., 201 N. 

. S. 168. 


39. Municipal Corporations—Negligence Estab- 
lished.—Where the negligence of both drivers of 
automobiles involved in a collision is established, 
an injured guest of one of such drivers may re- 
cover from each and both of them for his injuries. 
Dodge v. Salinger, Wash., 217 Pac. 1014. 


40.—Respondeat Superior.—Where defendant, 
who was the owner of an automobile truck, deliv- 
ered it to a prospective purchaser for examination 
and a two-day trial, with permission to show it to 
any one whom he pleased, and the purchaser pro- 
cured a garage man to take the truck to a garage, 
on which journey a collision between the truck 
and plaintiff's carriage occurred, injuring plaintiff, 
the owner of the truck was not liable under the 
principle of respondeat superior, since a bailor 
cannot be held’ responsible to a third person for 
the negligent use by his bailee of the chattel 
bailed.—Flaherty v. Helfont, Me., 122 Atl. 180. 


41. Negligence—Insufficient Evidence.—In an 
action for injuries to plaintiff's foot caught in a 
eotton seed conveyor, proof to sustain allegations 
of negligence in permitting strips of flooring cover- 
ing the conveyor trough to become worn, loosened, 
and weakened, held insufficient to go to jury.— 
Southwest Cotton Co. v. Pope, Ariz., 218 Pac, 152. 


42.——Notice.—Where the occupant of certain - 


premises permitted an alley between its building 
and another building to be used by the public with- 
out objection, with Enowledee, and for a long time, 
such owner could not, without notice, render the 
premises unsafe to the injury of those who have 
used such alley and have no notice of the changed 
condition, without being responsible for the result- 
ing injury.—Batts v. Home Telephone & Telegraph 
Co., N. C., 118 S. E. 893. 


43. Principal and Agent—Secret Profits.—Where 
defendant volunteered his services to complainants 
in purchase of certain property, and represented to 
them that his purchase was for their sole benefit, 
and that they were to pay only as much as he paid, 
and complainants relied on his experience, honesty, 
and avowed desire to help them, though he re- 
ceived no compenSation, and though, so long as 
agreement remained executory, it may have been 
unenforceable, when it was executed by convey- 
ance to complainants he was bound by principles 
applicable to fiduciary relation, and could not keep 
secret profit for himself.—Ripka v. Gwinn, Dela., 
122 Atl. 137. 


44. Warehousemen—Pledges.—A bank pledging 
warehouse receipts, of which it is the legal holder, 
to another bank for payment of a loan to it or 
delivering them to such bank to secure a loan to 
another by whom they were originally pledged to 
it, could redeem its pledge; but, if it surrendered 
possession thereof to the original pledgor, it lost 
the pledge and could not redeem, retention of pos- 
session of pledged chattels being essential to pre- 
servation of the pledge.—First Nat. Bank v. Mé- 
Kee, Ark., 254 S. W. 382. 
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